Questions and Answers about Reverse Mortgages in Texas

Where can I find the constitutional provisions authorizing and regulating reverse mortgages?  Article 16, Section 60(a)(7) authorizes reverse mortgages.

Can a home equity loan be refinanced by a reverse mortgage?  Yes. Article 16, Section 50.a.(f) A refinance of debt secured by the homestead, any portion of which is an extension of credit described by Subsection (a)(6) of this section, may not be secured by a valid lien against the homestead unless the refinance of the debt is an extension of credit described by Subsection (a)(6) or (a)(7) of this section.

What is a reverse mortgage? (Note: all reverences hereafter are to Article 16, Section 50  (k) and subsequent sections and subsections)  "Reverse mortgage" means an extension of credit (loan) where the lender pays to the borrower the equity in the borrowers’ home and doesn’t have to repay the loan until borrowers die or the property is sold.


Does the reverse mortgage have to be in writing and signed by the owner and their spouse?    Yes. k (1) provides  that is secured by a voluntary lien on homestead property created by a written agreement with the consent of each owner and each owner's spouse; 


Must at least one borrower be over 62?  Yes. k (2) provides that is made to a person who is or whose spouse is 62 years or older;


Does the borrower have personal liability for the loan?  No. k(3) provides  that is made without recourse for personal liability against each owner and the spouse of each owner;


Do the payments from the lender to the borrower have to be based on something? Yes. k(4) provides the  advances are provided to a borrower based on the equity in a borrower's homestead;


Can the lender refuse to make advances or change the amount of advances? No. k(5) that does not permit the lender to reduce the amount or number of advances because of an adjustment in the interest rate if periodic advances are to be made;


When does a reverse mortgage have to be paid? There are several potential triggering events as provided under K(6) that requires no payment of principal or interest until:

      (A) all borrowers have died;

      (B) the homestead property securing the loan is sold or otherwise transferred;

      (C) all borrowers cease occupying the homestead property for a period of longer

            than 12 consecutive months without prior written approval from the lender;

            or

      (D) the borrower:

(i) defaults on an obligation specified in the loan documents to repair and maintain, pay taxes and assessments on, or insure the homestead property;

(ii) commits actual fraud in connection with the loan; or

(iii) fails to maintain the priority of the lender's lien on the homestead property, after the lender gives notice to the borrower, by promptly discharging any lien that has priority or may obtain priority over the lender's lien within 10 days after the date the borrower receives the notice, unless the borrower:

a. agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to the lender;

b. contests in good faith the lien by, or defends against enforcement of the lien in, legal proceedings so as to prevent the enforcement of the lien or forfeiture of any part of the homestead property; or

(iv) secures from the holder of the lien an agreement satisfactory to the lender subordinating the lien to all amounts secured by the lender's lien on the homestead property;


What happens if the lender wrongfully fails to make advances under the terms of the reverse mortgage? Under k(7) , if the lender fails to make loan advances as required in the loan documents and if the lender fails to cure the default as required in the loan documents after notice from the borrower, the lender forfeits all principal and interest of the reverse mortgage, provided, however, that this subdivision does not apply when a governmental agency or instrumentality takes an assignment of the loan in order to cure the default;


Must the borrower get counseling about reverse mortgages?  Yes k(8) prohibits a reverse mortgage from being made unless the owner of the homestead attests in writing that the owner received counseling regarding the advisability and availability of reverse mortgages and other financial alternatives;


Must the lender disclose all of the loan terms prior to the loan being made? Yes, k(9) that requires the lender, at the time the loan is made, disclose to the borrower by written notice the specific provisions contained in Subdivision (6) of this subsection under which the borrower is required to repay the loan (see the list set out above under k6);


If an event of default occurs, how does the borrower (or the borrower’s family know about it?  k(10)  does not permit the lender to commence foreclosure until the lender gives notice to the borrower, in the manner provided for a notice by mail that a ground for foreclosure exists and gives the borrower at least 30 days, or at least 20 days in the event of a default under Subdivision (6)(D)(iii) of this subsection, to:


      (A) remedy the condition creating the ground for foreclosure;


      (B) pay the debt secured by the homestead property from proceeds of the sale of

       the homestead property by the borrower or from any other sources; or

      (C) convey the homestead property to the lender by a deed in lieu of foreclosure; 


Can the lender foreclose on a ground not listed under K6?  k(11) provides that a reverse mortgage  may be foreclosed upon only by a court order, if the foreclosure is for a ground other than a ground stated by Subdivision (6)(A) or (B) of this subsection.


Do both the initial advances and subsequent advance made under a reverse mortgage have priority over subsequently filed liens?  Yes. 6(l) provides that advances made under a reverse mortgage and interest on those advances have priority over a lien filed for record in the real property records in the county where the homestead property is located after the reverse mortgage is filed for record in the real property records of that county.


Can a reverse mortgage have an adjustable rate?  Yes 6(m) allows an interest rate that is fixed or adjustable and may also provide for interest that is contingent on appreciation in the fair market value of the homestead property. Although payment of principal or interest shall not be required under a reverse mortgage until the entire loan becomes due and payable, interest may accrue and be compounded during the term of the loan as provided by the reverse mortgage loan agreement.


Can a reverse mortgage “violate” other Texas laws?  Yes.  6(n) provides than a reverse mortgage that is secured by a valid lien against homestead property may be made or acquired without regard to the following provisions of any other law of this state:


   (1) a limitation on the purpose and use of future advances or other mortgage proceeds;


   (2) a limitation on future advances to a term of years or a limitation on the term of open-end of open-end account advances;


   (3) a limitation on the term during which future advances take priority over intervening advances;


   (4) a requirement that a maximum loan amount be stated in the reverse mortgage loan documents;


   (5) a prohibition on balloon payments;


   (6) a prohibition on compound interest and interest on interest;


   (7) a prohibition on contracting for, charging, or receiving any rate of interest authorized by any law of this state authorizing a lender to contract for a rate of interest; and


   (8) a requirement that a percentage of the reverse mortgage proceeds be advanced before the assignment of the reverse mortgage.


Can the borrower receive the proceeds of the reverse mortgage in installments?  Yes (p) The advances made on a reverse mortgage loan under which more than one advance is made must be made according to the terms established by the loan documents by one or more of the following methods:


   (1) an initial advance at any time and future advances at regular intervals;


   (2) an initial advance at any time and future advances at regular intervals in which the amounts advanced may be reduced, for one or more advances, at the request of the borrower;


   (3) an initial advance at any time and future advances at times and in amounts requested by the borrower until the credit limit established by the loan documents is reached;


   (4) an initial advance at any time, future advances at times and in amounts requested by the borrower until the credit limit established by the loan documents is reached, and subsequent advances at times and in amounts requested by the borrower according to the terms established by the loan documents to the extent that the outstanding balance is repaid; or


What happens if the borrower doesn’t pay for taxes, insurance, repairs and the like?   (5) at any time by the lender, on behalf of the borrower, if the borrower fails to timely pay any of the following that the borrower is obligated to pay under the loan documents to the extent necessary to protect the lender's interest in or the value of the homestead property:


      (A) taxes;


      (B) insurance;


      (C) costs of repairs or maintenance performed by a person or company that is not an employee of the lender or a person or company that directly or indirectly controls, is controlled by, or is under common control with the lender;


      (D) assessments levied against the homestead property; and


      (E) any lien that has, or may obtain, priority over the lender's lien as it is established in the loan documents.


Are reverse mortgages subject to judicial foreclosure?  Not exactly, (r) provides that the supreme court shall promulgate rules of civil procedure for expedited foreclosure proceedings related to the foreclosure of liens under Subsection (a)(6) of this section and to foreclosure of a reverse mortgage lien that requires a court order.  This section means that the court must order the foreclosure but it isn’t a judicial foreclosure.


Can the borrower use a credit card or other device to get more money?  
No.  (v) (1) provides that the owner does not use a credit card, debit card, preprinted solicitation check, or similar device to obtain an advance;


Can the lender change additional fees to make additional advances?   No.  (v) (2) after the time the extension of credit is established, no transaction fee is charged or collected solely in connection with any debit or advance; and


Can the lender change the terms of the loan without the borrower signing anything? No. (v) (3) provides that the lender or holder may not unilaterally amend the extension of credit.

Is there a special form that has to be added to a Loan policy insuring a reverse mortgage?  Yes.  It is mandatory that form T-43, the Reverse Mortgage Endorsement be added to any loan policy insuring a reverse mortgage.

Is there a charge for the T-43?  No.  There is no charge for the T-43.

Does the T-43 insure the full amount of a reverse mortgage? The first paragraph of the endorsement provides that the policy insures only up to, and liability is limited to, the amount of proceeds of the loan secured by the lien instrument set forth under Schedule A hereof actually disbursed as of the date of the policy, but increases as each subsequent advance or disbursement of loan proceeds is made from time to time and as unpaid interest accrues on loan proceeds.

Do all advances made under the reverse mortgage have priority over subsequently recorded liens?  Generally, Yes.  The 2nd paragraph of the endorsement provides that the Company insures the Insured that any disbursements of such loan proceeds made subsequent to the date of this policy shall be deemed to have been made as of the date of this policy and such disbursements and accrued interest shall have the same priority as any advances made as of the date of this policy, except as to (i) bankruptcies affecting the estate or interest described on Schedule "A" hereof prior to the date of any such advance or disbursement; and (ii) taxes, costs, charges, damages and other obligations to the government secured by statutory liens arising or recorded subsequent to the date of the Policy.

Does the endorsement insure the lender against violations of the constitution? Subject to the terms of the policy, Paragraph 3 of the endorsement provides that the Company insures the Insured against loss, if any, sustained by the insured because of invalidity or unenforceability of the lien of the insured mortgage by reason of:

(i) the failure of the insured mortgage to be created under a written agreement with the consent of each owner of the estate or interest described in Schedule A and each owner's spouse, as set forth in Subsection (k)(1) of Section 50, Article XVI, Texas Constitution; 

(ii) the failure of the extension of credit secured by the insured mortgage to be made to a person who is or whose spouse is 62 years or older, as set forth the Subsection (k)(2) of Section 50, Article XVI, Texas Constitution;
(iii) the failure of the written document purporting to be made pursuant to Subsection (k)(8) of Section 50, Article XVI, Texas Constitution to be executed by the owner on the date that the insured mortgage and promissory note secured thereby are executed by the owner, provided that the Company does not insure that the written document complies with Subsection (k)(8) of Section 50, Article XVI, Texas Constitution; or
(iv) the failure of the Company or its Title Insurance Agent to furnish the owner with a copy of the written notice purporting to be made pursuant to Subsection (k)(9) of Section 50, Article XVI, Texas Constitution on the date that the owner executed the insured mortgage and the promissory note secured thereby, provided that the Company does not insure that the written document complies with Subsection (k)(9) of Section 50, Article XVI, Texas Constitution.
Underwriting standards:

1. make sure that there is a written loan agreement in addition to the deed of trust

2. determine from the driver’s license or other method of identification that at least one of the spouses is over age 62.
3. Make sure that all owners and spouses sign the deed of trust
4. furnish the owner with a copy of the written notice purporting to be made pursuant to Subsection (k)(9) of Section 50, Article XVI, Texas Constitution on the date that the owner executed the insured mortgage and the promissory note secured thereby.
Does the title policy  provide the lender with title insurance against consumer credit issues?  No. The 4th paragraph of the Endorsement provides that the Company does not insure against loss or damage based on (a) usury; or (b) any consumer credit protection or truth-in-lending law and/or violation of Subsections (k)(3), (k)(4), (k)(5), (k)(6), (k)(7), (k)(8), (k)(9), (k)(10), (k)(11), (m), (p), or (v) of Section 50, Article XVI, Texas Constitution and any regulatory or statutory requirements for a mortgage made pursuant to Subsection (a)(7) of Section 50, Article XVI, Texas Constitution except as expressly provided in paragraph 3 of this endorsement; or (c) costs, expenses or attorney's fees required to obtain a determination of the amount of interest or indebtedness.

If there is no charge for the endorsement, are there any differences in charging for the policy? There is no additional charge for the endorsement. You calculate the regular premium for your Mortgagee Policy insuring the Reverse Mortgage, subject to any credits and charges for endorsements and tax coverage.

Can a reverse mortgage be made to a family trust or partnership?  A reverse mortgage is made on the homestead of persons, where the owner or spouse is at least 62 years of age.  

Underwriting standard:  A trust or family partnership does not  have a homestead. If the owner and spouse are liable on the loan, and join on the deed of trust, the trust can also be a signatory to the deed of trust.

Do you have a simple checklist for the Reverse Mortgage Endorsement?  Yes Bulletin Tx-39 has such a CHECKLIST FOR TEXAS REVERSE MORTGAGE ENDORSEMENT (T-43)

Attach the Texas Reverse Mortgage Endorsement (T-43), if you issue the Mortgagee Policy.

Issue the Mortgagee Policy in the amount requested by the insured, but the amount may not exceed 150% of the maximum total of advances (or estimated total) to be made according to the loan agreement.

The Reverse Mortgage must encumber only the residence homestead. It may not cover rural agricultural homestead.

Do not insure if the owners sign the documents by mail outs or by power of attorney.

Require the joinder of all owners and their spouses in the Home Equity Mortgage.

The Reverse Mortgage must say that it is a Reverse Mortgage made pursuant to Subsection (a)(7) of Section 50, Article XVI, Texas Constitution.

The Reverse Mortgage Note or Loan Agreement and the Reverse Mortgage must be signed in your office.

Require the owners and spouse to execute the Reverse Mortgage Affidavit. (See the references section at the end of this bulletin.)

The Commitment for Title Insurance covering a proposed Reverse Mortgage should include the following requirement:

"Any Mortgagee Policy issued by the Company insuring a Reverse Mortgage (made pursuant to Subsection (a)(7), Section 50, Article XVI, Texas Constitution) will be subject to the terms of and insurance provided by the Texas Reverse Mortgage Endorsement (T-43). The Reverse Mortgage must be executed at the office of the Company or its title insurance agent by the owners of the land and any spouse and must disclose that it is a Reverse Mortgage made in accordance with Subsection (a)(7), Section 50, Article XVI, Texas Constitution. The owners and any spouse must execute the Reverse Mortgage Affidavit and other documents required by the Company or the lender."

